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THE AGENCY FOR INTERNATIONAL
DEVELOPMENT AND NEPA: A DUTY
UNFULFILLED
Abstract The National Environmental Policy Act (NEPA) establishes the Nation's
environmental policy and creates a set of procedures necessary to fulfill that policy. The
Agency for International Development (A.I.D.) narrowly interprets the application of
NEPA's procedures and has adopted a less rigorous set of environmental evaluation procedures. This Comment examines A.I.D.'s procedures, notes their deficiencies, and suggests that Congress should amend NEPA to require A.I.D. and all agencies to utilize
NEPA procedures.

Environmental disasters have become the norm rather than the
exception in world news today.1 Contamination from toxic waste,
deforestation, oil spills, and other disasters have captured world attention in recent years as have the underlying causes: accidents, resource
mismanagement and most recently, environmental terrorism.
The most ironic cause of environmental degradation, however, and
probably the most preventable, is the degradation that results when
projects initiated to further social or economic goals end in environmental disaster. Such projects are undertaken with good intentions,
but due to lack of knowledge or paucity of concern, the environmental
of these projects are overlooked until the damage is
consequences
2
realized.
The Agency for International Development (A.I.D.) participates in
many projects around the world that greatly affect the environment.3
Such projects can, however, cause unanticipated effects, wreaking
havoc upon the environments of foreign nations. To avoid the negative potentials of such projects while, still pursuing their positive
aspects, A.I.D. has, over the last twenty years, adopted increasingly
stringent environmental assessment procedures.4
I. See, e1g., WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR COMMON
FUTURE 1-3 (1987).
2. The Soviet-financed Aswan High Dam in Egypt is perhaps the best known illustration of
this problem, having caused a wide variety of problems ranging from a sharp increase in the
incidence of a debilitating blood disease caused by a waterborne parasite to the salination of crop
lands rendering them useless for agricultural purposes. The project was also responsible for the
elimination of the Eastern Mediterranean sardine fishery and caused great erosion problems on
the previously fertile and productive delta. See Comment, Controlling the Environmental
Hazardsof InternationalDevelopment, 5 ECOLOGY L.Q. 321, 322-28 (1976).
3. BUREAU FOR PROGRAM AND POLICY COORDINATION, U.S. AGENCY FOR INT'L DEV.,
No. PN-AAV-464, A.I.D. POLICY PAPER: ENVIRONMENT AND NATURAL RESOURCES, 5 (1988)
[hereinafter A.I.D. POLICY PAPER].
4. See, ag., Horberry, The Accountability of Development Assistance Agencies: The Case of
Environmental Policy, 12 ECOLOGY L.Q. 817 (1985).
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Unfortunately, these procedures and their implementation are not
stringent enough. A.I.D. projects that take place within foreign countries undergo far less extensive environmental review processes than
do similar projects on American soil.' A.I.D. environmental procedures provide few objective standards to guide the preparation and
evaluation of environmental assessments, leaving too many decisions
to the discretion of project originators. Furthermore, A.I.D. procedures do not require public participation through which the specific
needs of affected people may be accounted and the decisions of A.I.D.
may be scrutinized. As a result of A.I.D.'s relaxed environmental
assessment procedures, twenty percent of A.I.D.'s overseas projects
result in unforeseen negative environmental impacts.6
This Comment examines A.I.D.'s environmental regulations and
finds that A.I.D. is not complying with United States environmental
policy as defined by the National Environmental Policy Act (NEPA).7
While A.I.D.'s environmental review regulations explicitly recognize
the applicability of the environmental policies of NEPA, they require
less stringent environmental review procedures. These less stringent
review procedures do not fulfill the basic policy of NEPA, to utilize
"all practicable means.., to create and maintain conditions under
which man and nature can exist in productive harmony."'
This Comment concludes that to fulfill NEPA's policy requirements, A.I.D. should fully adopt the procedures of NEPA. As a
result, A.I.D.'s regulations would become less disc:etionary, incorporate public input, and provide for a more intensive review of environmentally sensitive projects. While A.I.D. may, on its own initiative,
revise its environmental regulations, a better solution is a congressional amendment to NEPA clarifying its scope to include overseas
actions. Indeed, Congress has recognized the need for such a solution,
and a bill that would clarify the scope of NEPA was introduced in the

5. See infra note 124.
6. The Center for Development Information and Evaluation reviewed 212 A.I.D. project
evaluations conducted in the fiscal years 1985 and 1986. It found that "20 percent of the projects
had unforeseen environmental impacts, and of these, most were negative and were not adequately
addressed." SIEw TUAN CHEW, ENVIRONMENTAL ASSESSMEns OF DEVELOPMENT
PROJECTS: A PRELIMINARY EVALUATION OF A.I.D.'s EXPERIENCE 14 n.2 (A.I.D. Evaluation
Occasional Paper 17, 1988) (citing J. KEAN, A. TURNER, D. WOOD, & J. WOOD, SYNTHEsis OF
A.I.D. EVALUATION REPORTS: FY 1985 AND FY 1986 (A.I.D. Evaluation Occasional Paper

No. 16, 1988)).
7. National Environmental Policy Act of 1969, 42 U.S.C.A. § 4321-701-190 (West 1982).
8. Id. § 101(a), 42 U.S.C.A. § 4331(a).

AID's Environmental Duty
Senate in June of 199 1.1 An amendment to NEPA extending its application to overseas projects is necessary to ensure that A.I.D. fully
adopts the procedures called for by NEPA's tough policies, and to
prevent A.I.D. from spending nearly 400 million dollars per year on
projects that adversely affect the environment. 10
I.

THE AGENCY FOR INTERNATIONAL DEVELOPMENT:
WHY IT EXISTS AND HOW IT IS CONTROLLED

The Agency for International Development is the primary institution through which the United States government disburses non-military foreign aid." In funding the foreign aid programs of the United
States, A.I.D. disburses nearly $6.5 billion per year12 in programs with
humanitarian as well as political purposes.1 3 A.I.D. selects and pursues its programs with presidential and congressional guidance.
A.I.D. disburses foreign aid primarily through two means: economic support funds and development assistance. 4 The economic
support funds' role is primarily political, 5 and they provide nearly
$3.5 billion annually in grants or loans to developing countries. 6
Development assistance projects, costing approximately $1.85 billion
per year, 7 focus on critical humanitarian needs and involve projects in
9. On June 12, 1991, Senator Lautenberg introduced S.1278, 102d Cong., Ist Seas. (1991).
The bill includes an amendment to NEPA which would apply its procedures to all federal
actions, including those that occur overseas. 137 CONG. REc. S7631 (daily ed. June 12, 1991).
10. A.I.D. spends approximately $1.85 billion per year on development assistance projects,
see infra note 17 and accompanying text, twenty percent of which result in adverse
environmental impacts. See supra note 6.
11. The Foreign Assistance Act of 1961, 22 U.S.C.A. §§ 2151-2443 (West 1990), gave the
president authority over the disbursement of foreign aid. President Jimmy Carter delegated this
authority by executive order and created the International Development Cooperation Agency
(IDCA). Exec. Order No. 12,163, 3 C.F.R. 435 (1980). As a result, IDCA promulgated its
Delegation of Authority No. 1, 44 Fed. Reg. 57,521 (1979). The Delegation of Authority
delegated to A.I.D. the authority to carry out the functions arising under the Foreign Assistance
Act. A.I.D. Statement of Organization, Functions, and Procedures (Revised), 52 Fed. Reg.
32,174 (1987).
12. HOUSE COMM. ON APPROPRIATIONS, FOREIGN OPERATION, EXPORT FINANcING, AND
RELATED PROGRAMS APPROPRIATIONS BILL, 1991, H.R. REP. No. 553, 101st Cong., 2d Sess.
153 (1991).
13. 52 Fed. Reg. 32,174.
14. The Foreign Assistance Act of 1961, 22 U.S.C.A. § 2151. A.I.D. also helps manage the
Food for Peace Fund, provides international disaster relief, manages the American Schools and
Hospitals Abroad program, and maintains a housing guarantee program to facilitate private
financing for shelter for lower income families. 52 Fed. Reg. 32,175.
15. The purpose of the economic support fund is "to support U.S. economic, political and
security interests and to advance U.S. foreign policy objectives." 52 Fed. Reg. 32,175.
16. H.R. REP. No. 553, 101st Cong., 2d Sess. 153 (1991).
17. Id. at 152.
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agriculture, health, industry and education.1 8 Thus, A.I.D. combats
disease, 19 brings electricity and running water to remote villages,2 0 and
assists countries in developing energy resources2 1 it. projects involving
direct technical and financial assistance.2 2
Many of A.I.D.'s development assistance projects take place in
developing nations, nations that increasingly recognize the usefulness
of stringent environmental assessment procedures and the value of
making environmentally responsible decisions.2 3 Developing nations,
however, often lack the ability to adequately determine the environmental consequences of a proposed action. 24 These nations, therefore,
rely heavily upon United States decision-makers to make wellinformed decisions that include consideration of environmental
factors.
As an executive branch agency, A.I.D. is directly influenced by the
president. Although the Administrator of A.I.D. is responsible for
formulating and executing U.S. foreign economic assistance programs,
all project and policy decisions by A.I.D. are subject to executive
approval.2 5 Executive orders directing policy implementation also
influence A.I.D. decisions. 26 Thus, presidential decisions impact
A.I.D.'s environmental policies as well as A.I.D.'s social, economic,
and political agendas.
Congress also influences A.I.D.'s policies and procedures. Congress
allowed for the creation of A.I.D. by delegating power to the executive
branch,2 7 and Congress controls the definition of that mandate. Congress also controls appropriations to A.I.D. and enacts legislation that
18. 52 Fed. Reg. 32,174.
19. An example of this type of project is the Onchocerciasis Control Program of West Africa,
designed to combat "river blindness" through a combination of pest control and drug treatments.
DEVELOPMENT COORDINATION COMM., INTERNATIONAL DEv. COOPERATION AGENCY,
DEVELOPMENT IssuEs 1990: U.S. ACTIONS AFFECTING DEVELOPING COUNTRIES, THE 1990
ANNUAL REPORT OF THE CHAIRMAN OF THE DEVELOPMENT COORINATION COMMITrEE 55

(1990).
20. The Rural Electrification II Project in Guatemala has extended power lines to over 300

rural towns. IaL at 65.
21. The Energy Planning and Development Project in Pakistan is promoting the development
of indigenous energy sources. Id.
22. 52 Fed. Reg. 32,174.
23. 124 CONG. REC. 11,802 (1978).
24. Id. at 11,804.
25. 52 Fed. Reg. 32,176.
26. See, eg., Exec. Order No. 12,114, 3 C.F.R. 356 (1980) (Environmental Effects Abroad of
Major Federal Actions); Exec. Order No. 12,088, 3 C.F.R. 243 (1979) (Federal Compliance with

Pollution Control Standards); Exec. Order No. 11,514, 3 C.F.R. 902 (1966-1970) (Protection
and Enhancement of Environmental Quality).
27. See supra note 11.

AID's Environmental Duty
is binding on A.I.D.. Thus, A.I.D. policies and procedures often manifest congressional decisions, and A.I.D.'s environmental procedures
reflect congressional activity.2"
II.

A.I.D. AND ENVIRONMENTAL REGULATION

The Agency for International Development first implemented environmental regulations following the enactment of the National Environmental Policy Act (NEPA) in 1970. In the ensuing ten years,
A.I.D. repeatedly revised their regulations in response to public and
governmental pressure to comply with NEPA.2 9 Currently, A.I.D.
regulations utilize an Environmental Assessment procedure, a procedure that is less stringent than the Environmental Impact Statement
procedure NEPA requires. Nevertheless, the regulations have been
relatively free from attack for more than ten years.30
A. NEPA
In enacting NEPA, Congress responded to growing concern over
the environmental impacts of government actions.3 Congress wanted
to ensure that agencies considered environmental effects when planning projects. 32 To this end, NEPA governs the activities of all federal
agencies and expresses a mandate so pervasive that it has been called
the "environmental bill of rights."' 33 NEPA declares the environmental policy of the nation:
[I]t is the continuing policy of the Federal Government... to use all
practicable means and measures... in a manner calculated to foster and
promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony .... 34
28. For example, the Foreign Assistance Act now requires A.I.D. to consider the impacts its
projects have on tropical forests, 22 U.S.C.A. § 2151p- (West 1990), and endangered species, 22
U.S.C.A. § 2151q (West 1990).
29. See Horberry, supra note 4, at 840-43.
30. A.I.D. POLICY PAPER, supra note 3, at 11-12.
31. Bear, NEPA at 19: A Primer on an "Old"Law with Solutions to New Problems 19 ENVTL.
L. REp. (Envtl. L. Inst.) 10,060, 10,067 (1989).
32. The stated purpose of the legislation is broad:
To declare a national policy which will encourage productive and enjoyable harmony
between man and his environment; to promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health and welfare of man; to
enrich the understanding of the ecological systems and natural resources important to the
Nation; and to establish a Council on Environmental Quality.
National Environmental Policy Act § 2, 42 U.S.C.A. § 4321 (West 1982).
33. Comment, NEPA's Role in Protecting the World Environment, 131 U. PA. L. REv. 353,
354 (1982).
34. National Environmental Policy Act § 101(a), 42 U.S.C.A. § 4221(a).
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Although entitled a policy act, NEPA's main influence has been
procedural. NEPA procedures are designed to ensure that United
States agencies "use all practicable means and measures" to create a
harmonious coexistence between man and natture.35 Accordingly,
NEPA requires that agencies utilize NEPA's procedures for all proposed actions save those that are categorically excluded from NEPA
review.3 6
Initially, NEPA requires agencies to prepare an Environmental
Assessment (EA)3 7 to determine the level of impact a proposed project
will have on the environment. An EA includes a discussion of the
need for the proposed action, alternatives to the proposed action, and
the environmental impacts of the proposed action and its alternatives. 3 Additionally, an EA includes a list of persons and agencies
consulted2 9 The resulting document serves as the basis for either a
Finding of No Significant Impact (FONSI), requiring no further
review, or a decision to prepare an Environmental Impact Statement

(EIS).
The EIS is the major procedural step of NEPA. Agencies must prepare an EIS for all proposed actions that will sigaificantly effect the
human environment.' The purpose of an EIS is to provide a full and
fair discussion of a proposed project's significant environmental
impacts and to inform decision-makers and the public of the reasonable alternatives to a project. 4
An EIS is more than a public disclosure document. Its primary
purpose is to serve as an action-forcing device to ensure that federal
agencies infuse the policies of NEPA into their actions.4 2 It establishes a minimum requirement for environmental review and removes
agency discretion from environmental review procedures. However,
while the EIS procedure requires that agencies fully evaluate the envi35. Id.
36. A categorical exclusion from NEPA is a set of actions that do not individually or
cumulatively have a significant impact upon the human environment. 40 C.F.R. § 1508.4 (1990).
Agencies adopt these classifications only after public review and the approval of the Council on

Environmental Quality (CEQ). See infra note 48. An action that falls within a class is not
automatically exempt from NEPA, however, special circumstances nmy require that an action be
subjected to NEPA review. 40 C.F.R. § 1508.4.
37. 40 C.F.R. § 1501.3(b). Some proposed agency actions are automatically deemed to
require an Environmental Impact Statement and do not require the preparation of an EA.
38. Id. § 1508.9(b).
39. Id
40. National Environmental Policy Act § 102(2)(C), 42 U.S.C.A. § 4332(2)(C) (West 1982).
41. 40 C.F.R. § 1502.1.
42. Id. § 1500.1(a). ("Section 102(2) [of NEPA] contains 'action-fbreing' provisions to make
sure that federal agencies act according to the letter and spirit of [NEPA] .... ").

AID's Environmental Duty

ronmental consequences of a proposed action, it is procedural only. It
does not require that an agency reach any particular decision.
NEPA also requires that agencies fully evaluate alternatives to their
proposed actions.4 3 Agencies address alternatives first in the initial
EA and then, if required, in greater detail in an EIS. An EIS is
required to evaluate the alternatives of no action, other reasonable
courses of action, and mitigation measures.'
The NEPA regulations stress public participation.4' They proclaim
that public scrutiny is essential to NEPA's implementation" and
require federal agencies to encourage and facilitate public involvement
to the fullest extent possible.47 This public participation requirement
is reiterated throughout the Council on Environmental Quality
(CEQ)48 guidelines in a general statement49 as well as in specific areas
such as scoping50 and EIS preparation."1 Additionally, the regulations
require that agencies respect public comments and consider them in
their decision- making process.5 2
The success of the NEPA procedures is undisputed.53 Its goal of
environmentally conscious decision-making has, at least domestically,
43. National Environmental Policy Act § 102(2)(C)(iii), 42 U.S.C.A. § 4332(2)(C)(iii),
requires an agency to prepare a detailed statement on alternatives to a proposed action.
44. 40 C.F.R. § 1508.25(b)(1-3).
45. The federal government is to cooperate with "[sitate and local governments, and other
concerned public and private organizations" to fulill the policies and procedures of NEPA.
National Environmental Policy Act § 101(a), 42 U.S.C.A. § 4331(a).
46. 40 C.F.R. § 1500.1(b).

47. Id § 1500.2(d).
48. The CEQ was created by NEPA to ensure compliance with NEPA's procedural
requirements. National Environmental Policy Act § 202, 42 U.S.C.A. § 4342. Its duties include
assisting and advising the President in the preparation of the annual Environmental Quality
Report, reviewing and appraising the activities of the federal government, investigating and
documenting changes in the environment, and developing and recommending national policies to
further the overall quality of the environment. Id. § 204(1-8), 42 U.S.C.A. § 4344(1-8). The
CEQ, under the authority of the president, Exec. Order No. 11,991, 3 C.F.R. 123 (1978), has
promulgated binding regulations that cover all procedural provisions of NEPA and detail agency
duties under NEPA. 40 C.F.R §§ 1500-17.
49. 40 C.F.R. § 1506.6(a) ("Agencies shall [m]ake diligent efforts to involve the public in
preparing and implementing their NEPA procedures.").
50. 40 C.F.R. § 1501.7(a)(1) requires the lead agency to invite the participation of federal,
state, and local agencies, affected Indian tribes, proponents of the actions, and any other
interested people. Scoping is the procedure whereby an agency determines the range of topics to
be addressed in an EIS.
51. 40 C.F.R. § 1503.1(a) mandates that agencies shall request comments from the public and
affirmatively solicit comments from those persons or organizations who may be interested or
affected.
52. Id § 1503.4 (agencies shall "assess and consider" all public comments).
53. 137 CONG. REc. S7631 (daily ed. June 12, 1991) (statement of Sen. Lautenberg); see also
Yost, NEPA's Promise PartiallyFulfilled, 20 ENVTL. L 533 (1990).
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been fulfilled. Countless projects have been modified or discontinued
as a result of information collected under NEPA procedures. Additionally, NEPA's success has lead many states nd foreign nations to
adopt similar environmental evaluation procedures. 54

B. A.LD.'s Current Procedures
A.I.D. adopted its current environmental review procedures in 1980
and they follow the same basic structure as those of NEPA.55
Although the regulations do not fully adopt the procedures of NEPA,
they do recognize NEPA's applicability. 6 The regulations utilize a
narrow interpretation of the applicability of NEPA. They require the
full implementation of NEPA procedures only when A.I.D. actions
affect the environment of the United States, the global environment, or
areas outside the jurisdiction of any nation.5 7 All other projects
require less intensive procedures.
54. Rodgers, NEPA at 20: Mimicry and Recruitment in Environmental Law, 20 ENVTL. L.
485, 488 (1990).
55. A.I.D. Environmental Procedures, 22 C.F.R. § 216 (1989).
56. The environmental procedures of A.I.D. state: "These pro-edures are consistent with...
the purposes of the National Environmental Policy Act of 1970 [sic] .... They are intended to
implement the requirements of NEPA as they affect the A.I.D. program." Id. § 216.1(a).
57. This position of limited applicability of the EIS requirement of NEPA is one side of a
continuing debate over the extraterritorial application of NEPA. On one side of the debate is the
executive branch, whose position is established by Executive Order No. 12,114, 3 C.F.R. 356
(1980) (Environmental Effects Abroad of Major Federal Actions). Section 2.3 of this Order
limits the scope of NEPA to actions occurring within the United States, the global commons, or
"innocent neighbor" countries.
On the other side of the debate is the CEQ. The CEQ maintains that the EIS requirement of
NEPA applies to all major actions by the federal government, bot a those affecting the territory of
the United States and those affecting the territory of another nation.
Courts have heard suits on the issue but they have never reached a decision directly on point.
They have either: assumed NEPA applied and examined only the procedural questions, National
Org. for the Reform of Marijuana Laws v. United States, 452 F. Supp. 1226, 1233 (D.D.C. 1978)
(court assumed NEPA applied to marijuana control program in Mexico); Sierra Club v. Atomic
Energy Comm'n, 4 Envtl. L. Rep. (Envtl. L. Inst.) 20,685 (D.D.C. 1974) (court assumed that
NEPA applied to government highway-building project in Panama and only looked at
procedural compliance); issued a holding so narrow in scope as to apply to only a very limited
number of cases, Natural Resources Defense Council, Inc. v. Nttclear Regulatory Comm'n, 647
F.2d 1345 (D.C. Cir. 1981) (court held that NEPA was "curbe" but only in the very specific
circumstances of the case: an export decision on a nuclear reactor where the potential impact fell
exclusively in a foreign jurisdiction); or the parties have reached agreements before the court
could decide on the issue, Environmental Defense Fund v. Agency for Int'l Dev., 6 Envtl. L.
Rep. (Envtl. L. Inst.) 20,121 (D.D.C. 1975) (parties reached stipulated agreement before any
judgment was rendered); Sierra Club v. Atomic Energy Comm'n, 4 Envtl L. Rep. (Envtl L. Inst.)
20,685 (D.D.C. 1974) (Atomic Energy Commission agreed to prepare an EIS before court
decided on the issue).

AID's Environmental Duty
An Initial Environmental Examination (IEE)5 s first determines

whether an A.I.D. project will have a significant impact on the envi-

ronment. 59 An IEE contains a brief statement of the reasonable effects
of a proposed action on the environment.' Based upon an LEE, the
project originator makes a "Threshold Decision."6 1 A "Negative
Determination" requires no further action, while a "Positive Determination" means that a proposed project will have a significant impact

on the environment.6'
If the IEE yields a Positive Determination, A.I.D. regulations call
for the preparation of an Environmental Assessment or an Environmental Impact Statement.63 A.I.D. regulations limit the use of the
EIS to those actions involving the global commons, the environm,.nt
of the United States, innocent bystander countries, or other activities
at the Administrator's discretion." Since the vast majority of A.I.D.

projects do not fall into these categories, A.I.D.'s primary environmental evaluation tool is the EA.6 5
An A.I.D. Environmental Assessment is a "detailed study of the
reasonably foreseeable significant effects, both beneficial and adverse,
of a proposed action on the environment of a foreign country or countries." 6 6 The purpose of an EA is to provide decision-makers with a
58. 22 C.F.R. § 216.1(c) (1989) defines an IEE as "the first review of the reasonably
foreseeable effects of a proposed action on the environment." Its function is to provide a "brief
statement of the factual basis" for a "Threshold Determination" as to whether an EA or an EIS
is to be required. I
59. A.I.D. regulations provide some categorical exclusions to the IEE requirement. Some
projects are presumed to have no significant impact. Id § 216.2(c). Additionally, an lEE is not
required for an established set of activities which are presupposed to require either an EA or an
EIS. These activities are listed in 22 C.F.R. § 216.2(d)(1)(i-xi): (i) river basin development; (ii)
irrigation or water management projects; (iii) agricultural land leveling; (iv) drainage projects; (v)
large scale agricultural mechanization; (vi) new lands development; (vii) resettlement projects;
(viii) penetration road projects; (ix) powerplants; (x) industrial plants; and (xi) large-scale water
and sewage projects. Even with these projects, however, if the project originator believes that a
project will not have a significant impact, it is subject only to the usual procedures. Id
§ 216.2(a)(2).
60. Id § 216.1(c)(2).
61. Id § 216.1(c)(3).
62. Id. § 216.3(a)(2)(ii).
63. Id
64. Id §§ 216.3(a)(2)(iii), 216.7(a). This is the list of actions that the EIS procedure is limited
to by Executive Order 12,114. See supra note 57.
65. The Council on Environmental Quality surveyed agency EIS preparation for
extraterritorial actions under Executive Order No. 12,114 over a four year period and found that
only seven agencies had implemented EIS's. The seven agencies, which did not include A.I.D.,
were the Defense Logistics Agency, the Defense Nuclear Agency, the Joint Chiefs of StaffPacific Command, the Army, the State Department, the Environmental Protection Agency, and
the Coast Guard. Bear, supra note 31, at 10,067 n.87.
66. 22 C.F.R. § 216.1(c)(4).
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full discussion of the significant effects of a proposed action. A.I.D.

regulations state the EA should include a statement cf the need for the
proposed action, alternatives to the proposed action, a description of

the affected environment, and the environmental consequences of the
proposed action.67
III.

A.I.D.'S REGULATIONS DO NOT MEET NEPA
STANDARDS

The environmental procedures of the Agency for International
Development have been celebrated as "exemplary among the world's
foreign aid donors."6 " However, because A.I.D. is ultimately responsible to NEPA standards, this is neither the proper nor the best field
for comparison. 69 More indicative of the effectiveness of A.I.D.'s pro-

cedures is a recent survey of A.I.D. projects that showed that nearly
twenty percent of the projects reviewed resulted in negative environmental impacts. 70 Significantly, these negative impacts occurred in

areas inadequately addressed in the initial EA's.7 1 Inadequate environmental analysis of projects by foreign aid organizations such as

A.I.D. inevitably leads to environmental disastersP2 that have ramifications beyond the readily-apparent environmental damage. Unforeseen environmental effects often directly influence the local human
communities. For example, poorly-designed irrigation projects can
cause an increased salinity in the soil which leads to a decrease in
production of much-needed food crops.73 Similarly, food projects may
67. Id. § 216.6(c).
68. U.S. ForeignAid Program Urged to Push Pesticide Use Reforms Overseas, I1 Int'l Envtl.
Rptr. (BNA) 239 (April 13, 1988) (Statement by Kenneth Prewitt, Chairman of the Committee
on Health and Environment). In this same statement, Prewitt also noted that A.I.D. needed to
utilize and enforce their environmental policies fully.
69. One aid donation organization, the World Bank, has been the target of much criticism
in recent years for its poor environmental record. See, eg., Comment, Ending Tropical
Deforestation: What is the ProperRole for the World Bank?, 13 HARV. ENVTL. L. REv. 485
(1989); Comment, The MultilateralDevelopment Banks; Environmental Policy, and the United
States, 18 LAND USE & ENVTL. L. REv. 533 (1987).
70. See supra note 6 and accompanying text.
71. Id
72. SENATE COMM. ON ENVIRONMENT AND PUBLIC WORKS, AUTHORIZATION OF
APPROPRIATIONS FOR THE OFFICE OF ENVIRONMENTAL QUALITY, S. REp. No. 352, 101st

Cong., 2d Sess. 2 (1990) ("long-term injury... inevitably occurs through the failure to take
environmental factors into account in the decision-making process").
73. The salinity of soil increases as a result of irrigation raising the normally salty water table
found in some arid regions. After the water table rises to the surface, evaporation causes the
salinity of the soil to increase. As a result, the land becomes t3o salty for agricultural use.
Comment, supra note 2, at 326.
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stimulate pest population explosions that lead to the spread of
disease.7 4
Although A.I.D. is not legally required to fully apply NEPA procedures, 7" A.I.D. professes to comply with-and is legally required to
abide by-the purposes and policies of NEPA. 76 Nevertheless, A.I.D.
regulations do not promote the level of public involvement that NEPA
requires.7 7 A.I.D. regulations do not contain action-forcing provisions
to ensure that A.I.D. actions comply with NEPA at all levels.7"
A.I.D. regulations do not utilize all practicable measures to ensure
that the environment is not needlessly damaged. These weaknesses in
A.I.D.'s EA procedure are apparent at every stage of an environmental review.
A.

InitialDetermination

A.I.D.'s regulations provide little direction to its employees on the
preparation of an Initial Environmental Examination and the regulations provide only a cursory description of its contents. 79 The only
guidelines in A.I.D.'s regulations to direct which proposals are to
receive more thorough analyses is the direction that "[a] Positive
Threshold Decision shall result from a finding that the proposed
action will have a significant effect on the environment."8 0 Thus,
much of the initial decision on whether an environmental review is
necessary is at the discretion of the individual A.I.D. employees
involved.
B.

The EnvironmentalAssessment

The Environmental Assessment is almost the exclusive tool by
which environmental considerations enter into A.I.D. decision-making. 1 While A.I.D.'s regulations define an EA in a manner that seemingly imparts to the EA the same basic structure and purpose of
NEPA's EIS, an examination of the scope and content of an EA
reveals a number of weaknesses. As these weaknesses will demonstrate, A.I.D. is clearly not using "all practicable means and meas74. Development projects in East Africa have lead to a huge increase in the tsetse fly
population. This fly not only infects domestic farm animals with diseases but infects humans as
well. Id. at 331.
75. See supra note 57.
76. See supra note 56.

77. 40 C.F.R. § 1500.2(d) (1990).
78. Id. § 1500.1(a).

79. 22 C.F.R. § 216.3(a)(2)(iii) (1989).
80. Id.
81. See supra note 65 and accompanying text.
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ures"82 to avoid negative environmental impacts as NEPA policy
demands.
The initial scoping statement upon which A.I.D. bases its Environmental Assessment is highly discretionary and A.I.D. regulations are
largely silent as to its content.13 Scoping statements require approval
of the Bureau Environmental Officer8 4 but do not require the participation of anyone outside the agency. 5
A.I.D. regulations suggest additional content for
an EA, but the
additional content is not required.8 6 The EA content suggestions of
the A.I.D. regulations, although apparently copied directly from the
Council on Environmental Quality regulations, have slightly modified
the wording, but with major impact. A.I.D. regulations replace the

mandatory "shall" with the voluntary "should" in several key locations.8 7 Thus, although A.I.D. purports to comply with the purposes
of NEPA, A.I.D.'s procedures remove the mandatory quality inherent
in a NEPA assessment.8 8
Without mandatory, action-forcing procedures, agency discretion
can, and does, relegate environmental considerations to a low priority.8 9 Unless environmental consequences are a primary factor in
agency decision-making, as NEPA requires, they can be overlooked or
subjugated to other, perhaps equally valid, concerns. This directly
82. National Environmental Policy Act § 101(a), 42 U.S.C.A. § 4331(a) (West 1982).
83. 22 C.F.R. § 216.3(a)(4)(i)(a) only requires that it include "direct and indirect effects of
the project on the environment." Although this scoping process includes both EA's and EIS's,
all EIS's produced by A.I.D. are required by 22 C.F.R. § 216.70:) to "comply with CEQ
regulations."
84. Id § 216.3(4)(ii).
85. Although "persons having expertise relevant to the environmental aspects of the proposed
action shall also participate in this scoping process," Id § 216.3(a)(4)(i), § 216.3(a)(4)(i) states
that "[p]articipants may include ... representatives of the host governments, public and private
institutions, the A.I.D. Mission staff and contractors" (emphasis added). See also id
§ 216.3(a)(4)(iii) ("To assist in the preparation of an [EA], the Bureau Environmental Officer
) (emphasis added).
may circulate copies of the [scoping] statement ....
86. fa § 216.6(c). The additional content description, outlined in § 216.6(c)(1-7), is only to
be used "as appropriate."
) with 22
87. Compare 40 C.F.R. § 1502.14 (1990) ("In this section agencies shall .
C.F.R. § 216.6(c)(3) ("This section should .... "); 40 C.F.R. § 1502.16 ("[This section] shall
...) with 22 C.F.R. § 216.6(c)(5) ("[This section] should include
include discussions of.
discussions of ... ").
88. Also note that the CEQ requirement that agencies "rigorously explore" alternatives, 40
C.F.R. § 1502.14(a), has been downgraded in the A.I.D. regulations that request agencies simply
to "explore" alternatives. 22 C.F.R. § 216.6(c)(3).
89. A Deputy Assistant Administrator in the Asia-Near East Bureau summed up his view of
the priority of the environment and his perceived duties in an informal note entitled "Getting
Economics to Drive Our [Asia-Near East] Natural Resources/Environment Strategy":

AID's Environmental Duty
conflicts with the policy of NEPA which demands that environmental
considerations be fully integrated in agency decision-making. 9'
C

Alternatives Analysis

A.I.D. regulations minimize the emphasis placed by NEPA on the
analysis of alternatives. While NEPA requires such analysis in the
original determination of significant impact, A.I.D. does not.91 A.I.D.
regulations outline the discussion of alternatives in an EA, but their
use is purely discretionary. 92 Indeed, the definitions in the A.I.D. regulations are significantly silent as to the inclusion of alternatives in an
analysis, the
EA. 93 Thus A.I.D. minimizes the use of alternatives
94
practice which is at the heart of NEPA procedures.
Without close analysis of the reasonable alternatives to a proposed

action, A.I.D. may needlessly cause environmental damage. Wellmeaning officials may make project decisions without knowing
whether less environmentally harmful alternatives exist. In addition,
analysis of the no-action alternative should be included in A.I.D.'s
procedures. Such an analysis creates an important perspective from
which to view a proposed action.
- A.I.D. is not an environmental agency, it is an economic development agency
- our role in [Natural Resources and the Environment] must flow from our economic
development role
- at the country level this means that our country specific [Natural Resource]/
Environment internventions [sic] (if any) must:
[derive] from our analytical understanding of that country's economic growth path
While environmental/resource analysis might raise big concerns about timber depletion
and marine fisheries, our economic analysis might demonstrate that these issues are not
potentially binding constraints to [a country's] development path.
(Memorandum prepared by John Blackton, Deputy Assistant Administrator in the Asia-Near
East Bureau, undated, reprinted in U.S. Environmental Initiativesin Eastern Europ." Hearings
Before the Subcomm. on TransportationandHazardousMaterialsof the House Comm. on Energy
and Commerce, 101st Cong., 2d Sess. 78-79 (1990)).
90. National Environmental Policy Act § 102, 42 U.S.C.A. § 4332 (West 1982).
91. See supra note 58 and accompanying text.
92. See supra note 86 and accompanying text.
93. Compare and contrast A.I.D.'s definitiofi of an EA with A.I.D.'s definition of an EIS:
"Environmental Assessment A detailed study of the reasonably foreseeable significant effects,
both beneficial and adverse, of a proposed action on the environment of a foreign country or
countries." "EnvironmentalImpact Statement: A detailed study of the reasonably foreseeable
environmental impacts, both positive and negative, of a proposed A.I.D.. action and its
reasonablealternatives ... ." 22 C.F.R. §§ 216.1 (c)(4), (5) (1989) (emphasis added).
94. Bear, supra note 31, at 10,065.
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D. Public Participation
A.I.D. also deviates from basic NEPA policy by not requiring public participation. A.I.D. regulations do not emphasize public participation, and make no mandatory requirement to obtain and utilize
public input for an EA involving a project in a foreign nation."
Although A.I.D. regulations require that draft EIS's be circulated for
review and comment, 96 no such similar requirement exists for draft
EA's.9 7 The vast majority of A.I.D.'s proposed actions, then, receive
public comment only at the discretion of A.I.D. officials. Congress is
aware of the myopic qualities of A.I.D. procedures,9" but has not
responded,9 9 even though public scrutiny is essential to implementing
NEPA. 1°°
The lack of required public participation may lead to environmental
consequences being overlooked due to a self-imposed filter on the type
and availability of information which A.I.D. uses in its EA's. Overseas activities in third-world countries involve local needs and practices that may vary greatly from Western culture. 10 1 Consideration
should be given to specific customs such as the nomadic lifestyles of
East African tribes or the reliance of Southeast Asian rice farmers on
the fish that grow in their rice paddies. These considerations may
require environmental effects to be weighted differently. 10 2 While
95. 22 C.F.R. § 216.6(e)(2) (1989) states "Missions will encourage the host government to
make the Environmental Assessment available to the general public of the recipient country."
96. Id. § 216.3(a)(5).
97. A.I.D. guidelines on public hearings deal specifically and entirely with EIS's and make no
mention of EA's. Id. § 216.8.
98. See Recent Environmental Activities of the Agency for International Development
Hearings before the Subcomm. on Human Rights and InternationalOrganizationsof the House
Comm. on Foreign Affairs, 101st Cong., 2d Sess. 57 (1990) [hereinafter AID Environmental
Activities Hearings](Arif Jamal Mohammed Ahmed, Researcher for hie Agricultural Research
Council in Khartoum, Sudan stated, "Greater effort needs to be made by the... officials of
[A.I.D.] to consult with the local people themselves, and not to be content with the official
reports filed by the central or local government ministries.").
99. See infra note 138.
100. 40 C.F.R. § 1500.1(b) (1990).
101. One example of A.I.D. overlooking specific local circumstances involved an
Environemental Assessment that refered to a variety of pesticides as "safe" without mentioning
that operators and equipement needed thorough washing after contact with the pesticides. These
pesticides were for use in an anti-locust campaign situated primarily in the desert, where water is
scare and the required washing an impossibility. AID EnvironmentalActivities Hearings; supra
note 98, at 56 (statement of Arif Jamal Mohamed Ahmed).
102. Development projects that failed to consider these two local customs ended in disaster.
As a result, the nomadic people settled specific lands resulting in over-grazing and the spread of
disease, and improper pesticide applications killed off many of the fish living in the rice paddies
resulting in the loss of the main source of protein for many local farmers. Comment, supranote
2, at 330-31.
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A.I.D. procedures call for missions, bureaus, and offices to collaborate
with the local governments, 10 3 Third World governments often possess
neither the necessary infrastructure nor the essential expertise to adequately assess the environmental consequences of a proposed
project. 14

E.

The Consequences of Discretion: An Example

One example of the inadequacies of A.I.D.'s current environmental
procedures can be found in the Central American medfly eradication
project, MOSCAMED. 10° By 1982, the medfly had been eradicated
from Mexico and MOSCAMED turned its efforts to Guatemala. This
program combined the efforts of the Animal and Plant Health Inspection Services (APHIS) of the United States Department of Agriculture
with the government of Guatemala, with the government of Guatemala receiving funding for its share of the project directly from A.I.D.
From 1984 to 1987, A.I.D.'s annual contribution to the project was
about $1 million." 6 A.I.D. made this contribution, however, before
completing any environmental analysis of the project. It was not until
1987, that A.I.D., after receiving pressure from Guatemalan coffee
growers,107 United States environmental groups,108 and the United
States Congress,10 9 contracted a private organization to conduct an
environmental analysis in accordance with A.I.D.'s environmental
103. 22 C.F.R. § 216.6(b) (1989).
104. 124 CONG. REc. 11,803-04 (1978) (statement of Charles Warren, Chairperson of the
Council on Environmental Quality).
105. Moscamed is the Spanish word for medfily. ANIMAL AND PLANT HEALTH INSPECTION
SERV., UNITED STATES DEP'T OF AGRic., GUATEMALAN MOSCAMED PROGRAM DRAFT
ENVIRONMENTAL ANALYSIS 1 (1989) [hereinafter APHIS DRAFt EA] (on file with Washington
Law Review).
106. CONSORTIUM FOR INT'L CROP PROTECTION, GUATEMALA MEDFLY ENVIRONMENTAL

IMPACT ANALYSIS i (1988) (submitted to AID by the Consortium for International Crop
Protection) [hereinafter A.I.D. EA] (on file with Washington Law Review). The draft
environmental analysis produced by APHIS puts this contribution figure at $650,000. APHIS
DRAFT EA, supra note 105, at 2.
107. The Association of United Coffee Growers placed an advertisement in the Guatemala
City newspaper Prensa Libre on June 17, 1987, protesting the intense application of chemicals
and insecticides in the eradication project. The advertisement charged that the spraying was an
act of destruction of the health, the economy, and the production of Guatemala, and urged that it
be ceased immediately. Reprinted in U.S. Development Assistance and Environmentally
Sustainable Development: Hearings Before the Subcomm. on International Economic Policy,
Trade, Oceans, and Environment of the Senate Comm. on Foreign Relations, 100th Cong, 2d
Sess., 348-49 (1988) [hereinafter Development Assistance Hearings].
108. EnvironmentalistsAbuzz Over Fruit Fly Spraying: Fundsfor Eradication in Guatemala
Opposed, The Washington Post, Oct. 16, 1987, at A40, col. 1.
109. Grounding the Medfly Warriors: Lawmakers Protest the use of Banned Pesticide in
Guatemala Project, The Washington Post, May 29, 1987, at A23, col. 4.
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regulations.1 10 But by this time, the damage was done. The spraying
killed bees and other insects necessary for crop pollination."' It
resulted in lower yields of such crops as coffee, cocoa, and cardamom. 1 2 Local newspapers also alleged that the spraying had caused a
variety of gastrointestinal disorders to those people who lived in the
areas subject to spraying under the MOSCAMED program." 3
The private firm that A.I.D. contracted with finally completed an
EA for the project in June, 1988.114 The analysis itself, however, listed
several factors which interfered with its effectiveness" 5 and the study
did not benefit from the level of public participat:ion which NEPA
requires. In fact, APHIS judged the entire environmental assessment
inadequate 1 6 and undertook a separate environmental review procedure 7 that has yet to be completed.
A complete and timely environmental review of the project may
have avoided the damages. With timely and full knowledge of likely
effects and a list of plausible alternatives, A.I.D. officials could have
selected less harmful alternatives. 1 8 Indeed, AI.D. discontinued
their role in MOSCAMED after completion of their EA. However,
given delayed assessment, not only was the physical damage done but
United States officials had to endure the public wrath and political
tensions it engendered.
IV.

THE BENEFITS OF NEPA COMPLIANCE

Although glaring environmental disasters resulting from the
Agency for International Development's overseas projects are not
commonplace, many A.I.D. projects have resulted in unforeseen,
undesirable environmental consequences. 1 9 Weaknesses in current
A.I.D. regulations often result in late and inadequate environmental
analyses. Present failure to anticipate adverse environmental effects,
to consider the public's opinion or specific local situations, and to adequately examine alternatives can be avoided if A.I.D. would begin
110. APHIS DRAFT EA, supra note 105, at 2.
111. Development Assistance Hearings,supra note 107.
112. Id.
113. Id.
114. A.I.D. EA, supra note 106, at 6.
115. Id.
116. APHIS DRAFT EA, supra note 105, at 2.
117. Mot
118. Indeed, the APHIS draft assessment suggests that the project be continued in a less
drastic manner. Id at 23, 65.
119. See CENTER FOR DEVELOPMENT INFORMATION AND EVALUATION, supra note 6, at
13-14.
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using full NEPA procedures. The resulting fully-informed decisionmaking would benefit all parties involved.
A.

The EIS Procedures.Have a Proven Success Rate

The EIS procedure of NEPA is a success and increases public and
governmental awareness of the environmental effects of federal
projects. 12 0 A.I.D.'s adoption of these procedures would enhance its
ability to adequately predict the environmental consequences of its
projects. Project decisions would thus be more environmentally
sound, and A.I.D. could better avoid spending money on projects that
damage the environment.
B.

The Difficulties of ImplementationAre Relatively Minor

Implementing NEPA procedures would create some practical difficulties for A.I.D. Employees of A.I.D. would have to be trained in the
new procedures. Project timetables would need to be adjusted to
incorporate the additional time necessary to create an EIS. Additional
funding for projects would have to be available at the outset to comply
with the upgraded procedures.
Although these factors make the transition to full NEPA compliance neither care- nor cost-free, they are not prohibitive. In fact, the
many federal agencies that have incorporated the requirements of
NEPA into their domestic projects have proven the costs to be easily
surmountable. Agencies can utilize these procedures for foreign
projects without incurring substantial additional burdens, as proven
by several federal agencies, including A.I.D., that have successfully
full EIS procedure for actions occurring in foreign
utilized the
21
countries.1
A.I.D. itself has issued statements indicating that at least its current
level of environmental analysis does not pose major procedural difficulties. 122 Environmental analyses (1) put no strain on foreign relations, (2) do not interfere with agency conduct, (3) do not result in the
loss of American jobs and (4) do not result in excessive costs.' 2 3
Moreover, agency complaints about the difficulties involved in imple120. See supra note 53 and accompanying text.
121. Examples of such EIS's include A.I.D.'s assessment of its world-wide pesticide program,
the State Department's EIS on the Panama Canal Treaties, National Oceanographic and
Atmospheric Administration's EIS on its hurricane-seeding program, and the Department of
Interior's and the Federal Power Commission's EIS on a section of a natural gas pipeline which

ran through Canada. See 124 CoNG. REc. 11,802 (1978).
122. See id.
123. Id.
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menting NEPA procedures should be subordinated to the dangers of
noncompliance; unforeseen environmental consequences resulting in
environmental degradation and human suffering.
C. NEPAs PoliticalBenefits
Full application of NEPA procedures to all A.I.D. projects is politically wise. A.I.D.'s use of NEPA procedures would send a signal to
developing nations that the United States recognizes the environmental concerns of its projects to other nations and places those concerns
on an equal level with those occurring within United States territory. 124 It would display for all nations a continuing commitment by
the United States to the global environment, and would encourage
other nations to adopt similar procedures.
By strictly implementing NEPA procedures, A.I.D. could protect
itself and the United States from potentially embarrassing situations
that might damage international relations. NEPA procedures would
provide A.I.D. and the host country with the information necessary to
make a well-reasoned and environmentally responsible decision. The
procedures would help avoid the diplomatic unpleasantries, political
tensions, and damaged reputations associated with a disastrous aid
attempt. 125
Furthermore, implementation of NEPA procedures would evince a
respect for foreign sovereignty. Full disclosure of the potential
impacts of a project and its alternatives allows a nation receiving aid to
make fully-informed and responsible decisions. NEPA procedures
neither require the selection of the most environmentally sound alternative nor force United States policy onto foreign nations. A.I.D.
would only be required to supply host nations with the best information possible on a project proposal, which the host nation could utilize
as it sees fit.
Application of NEPA procedures would also ensure the host country of an A.I.D. project that environmental concerns are properly
124. Currently, although NEPA's EIS procedure applies to all "major Federal actions
significantly affecting the quality of the human environment," National Environmental Policy
Act § 102(2)(C), 42 U.S.C.A. § 4332(2)(C) (West 1982), A.I.D. does not use the EIS procedure
when a project occurs in a foreign country. This doublespeak undermines the United States
government's stated commitment to the human environment. For example, when a proposed
medfiy eradication project identical to MOSCAMED was proposed in the United States, the
project required a complete EIS, yet to be completed. Medfly Cooperative Eradication Program
Environmental Impact Statement, 55 Fed. Reg. 25,681 (1990).
125. The Soviet Union's Aswan High Dam project in Egypt is a clear example of the sort of
undesirable political fiasco which NEPA procedures would help to avoid. That project was a
major blow to Soviet credibility world-wide. See 124 CONG. REc. 11,804 (1978).
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evaluated. Many A.I.D. project host nations, while recognizing the
need for environmentally responsible decisions, do not have the expertise necessary to evaluate potential impacts.12 6 Thus, these nations are
forced to rely solely upon A.I.D.'s evaluation. With the increased
stringency of the EIS procedure, host countries could be confident that
the environmental impacts of a project would be adequately investigated and assessed.
D. A.LD.'s Moral Obligations
In disbursing $1.85 billion per year for development assistance
projects, A.I.D. assumes a moral obligation to ensure that these
projects do not adversely affect the environment or the human population.127 Although A.I.D. has recognized this obligation, 12 8 it persists
in applying two differing sets of environmental procedures. A strict
set applies if the activity occurs in the United States or affects territory
to which the United States has a partial claim of interest, while a more
lenient set of procedures applies when the activity only effects another
country. This double standard can only be harmful in the shrinking
world of today. Rapid increases in population and advances in technology demand a greater awareness of environmental concerns and a
response to those concerns. No longer can one country consider itself
completely independent of others. With deforestation in tropical
countries contributing to global warming,129 pesticide spraying in
West Africa returning on the tradewinds to North America,13 0 and
DDT showing up in the Antarctic ecosystem, 131 it is apparent that
A.I.D. needs to use more care in implementing its overseas projects.
A.I.D.'s moral obligation is magnified in developing nations. While
a mismanaged pesticide application project in the United States may
result in cost overruns, bad publicity, or a lawsuit, a similar miscalculated project in a third world nation may result in the loss of a primary
food source for the local people. 132 Given the more serious nature of
126. d
127. "U.S. agencies have a responsibility to avoid inflicting careless or inadvertent
environmental damage as a result of their activities abroad." COUNCIL ON ENVIRONMENTAL
QUALITY, APPLICATION OF THE NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) TO

UNITED STATES ACTIVITIES ABROAD (1978), reprinted in 124 CONG. REc. 11,805 (1978).
128. A.I.D. POLICY PAPER, supra note 3, at 1.
129. See, eg., Schneider, The Changing Climate, Sm. Am.Sept., 1989, at 70.
130. Comment, supra note 2, at 353.
131. Boczek, The Protection of the Antarctic Ecosystem: A Study in International
Environmental Law, 13 OCEAN DEV. & INT'L L.J. 354, 359 (1983).
132. See, eg., supra note 102.
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environmental impacts on developing nations, donor organizations
should use all means practical to ensure that accidents do not occur.
V.

PROPOSED SOLUTIONS

A.

A.LD. Self-Regulation

The most direct solution to the shortcomings of A.I.D.'s environmental evaluation procedures demands that A.I.D. wholly adopt and
fulfill the procedures of NEPA. This would require A.I.D. to abandon
its current environmental evaluation procedures and adopt the procedures of NEPA as promulgated by the Council on Environmental
Quality. Specifically, A.I.D. would abandon its modified EA and
adopt the action-forcing EIS procedures of NEPA.
While the procedural steps behind such a revision are attractive in
their simplicity and seeming ease of implementation, 13 3 a major and
fundamental obstacle exists. A.I.D. currently perceives its environmental regulations as fulfilling the legal obligations of NEPA. 1 34 Historically, A.I.D. has resisted the application of any additional
procedural requirements. 135 Unless pressure is exerted upon A.I.D.
from without, A.I.D. presently has little incentive to initiate such
changes.
B. NEPA Amendment
Congress is the source of a final and comprehensive solution to the
shortcomings of A.I.D.'s environmental procedures because it retains
the inherent power to modify NEPA. Congress could clarify the
scope of NEPA by implementing a modest amendment that simply
adds the words "including extraterritorial actions" to the action-forcing section of NEPA. This amendment would end the deficiencies in
A.I.D.'s environmental procedures. Such an amendment would have
the added benefit of applying NEPA procedures to all United States
136
agencies that engage in projects overseas.
Members of Congress have recognized both the need to clarify the
scope of the EIS procedure of NEPA and their responsibility to do
133. At the direction of the A.I.D. Administrator a proposed rule-making could be initiated,
the notice and comment requirement fulfilled, and the EIS procedure of NEPA adopted.
Administrative Procedure Act § 4, 5 U.S.C.A. § 553 (West 1988).
134. See supra note 56 and accompanying text.
135. See supra note 29 and accompanying text.
136. Other agencies with international activities include the Nuclear Regulatory Commission,
the Export-Import Bank, the Central Intelligence Agency, the Department of Agriculture, the
Department of Commerce, the Department of Defense, and the Federal Highway
Administration. 124 CONG. REc. 11;803 (1978).
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so. 137 In the last two sessions, Senators have unsuccessfully proposed
bills to clarify the scope of NEPA so its procedural requirements
clearly apply to all agencies.13 Additionally, a similar bill is pending
139
in the current congressional session.

Congress has a simple and direct means to increase the environmental evaluation of A.I.D.'s overseas projects and has recognized its
responsibility to do so. In the past congressional sessions, individual

legislators failed to recognize the need to put aside competing political
objectives. Legislators should realize that their duty to the environment, the government, and the people of host nations supersedes any
private political agendas. 1"
VI.

CONCLUSION

The Agency for International Development undertakes a great
responsibility when it distributes $1.85 billion per year development
assistance projects; a responsibility to fund projects that are wellplanned and environmentally sound. A.I.D. owes this responsibility
to the people, environment, and government of each benefitted nation,
as well as to the entire global community.
A.I.D. has failed to live up to this responsibility. A.I.D. has
avoided adopting environmental review procedures necessary to
ensure that its projects do not cause environmental disasters. Such
procedures would help avoid preventable environmental disasters by
confronting environmental problems before they arise.
137. "[T]he indisputable fact is that unless Congress addresses itself explicitly to the
conflicting imperatives involved in [the extraterritorial application of NEPA], Congress will have
abdicated its constitutional responsibility to speak plainly on fundamental policy questions." Id.
at 11,801.
138. Senators introduced bills in the 100th Congress, S.1792, 100th Cong., 1st Sess. (1987)
and the 101st Congress, S.1089, 101st Cong., 1st Sess. (1989), that would have amended NEPA
so that it would undoubtedly apply to all federal activities, including those extraterritorial in
application.
Neither of these attempts to amend NEPA succeeded, although both S. 1792 and S. 1089
received favorable committee reports. The provision to amend NEPA in S.1792, however, was
defeated via an amendment proposed by the bill's original sponsor, Senator Baucus. The
amendment deleted the section of the bill which called for the extraterritorial application of
NEPA, since, as stated by Senator Baucus, "It appear[ed] that [it] would [have been] an obstacle
to successful completion of [the] legislation.... ." 134 CONG. Rnc. 16,348 (1988). Similarly,
even after the committee's favorable report on S. 1089, the full Senate never voted on the bill and
it therefore expired along with the 101st Congress on December 31, 1990.
139. See supra note 9. This bill, however, even if it passes both houses, faces a threatened
presidential veto by the Bush administration. National Law Journal, Oct. 14, 1991, at 15-16,
col. 1.
140. This duty must also be realized by the president. See, eg., supra note 139.
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In the years since the enactment of the National Environmental Policy Act (NEPA), A.I.D. has adopted its limited environmental assessment procedures slowly, implementing change only when pressed and
always maintaining that its procedures are fully compatible with
NEPA. While A.I.D. environmental procedures are considered
among the most advanced in the world for bilateral assistance organizations, this has been achieved only through the pressure exerted by
Congress in enacting NEPA and by NEPA's proponents. Yet, even
after this evolutionary process, when A.I.D.'s Environmental Assessment procedures are examined and compared with the purposes and
procedures of NEPA, their weaknesses and shortcomings are
apparent.
It would be unfortunate if an environmental disaster were necessary
to expose the weaknesses of A.I.D.'s environmental procedures.
A.I.D. should increase the extent and application cf its environmental
procedures before such a disaster occurs. Ideally, Congress should
clarify the application of NEPA procedures to encompass extraterritorial actions. Such an amendment would not only ensure that A.I.D.
brings its environmental regulations into strict NEPA compliance, but
would ensure the same of other agencies with overseas activities and
would demonstrate to the world that the United States is committed to
the global environment.
Gary M. Ernsdorff

